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1. INTRODUCTION 
The Mental Capacity Act 2005 (MCA) is the legal framework that provides protection for 
people who are unable to make decisions for themselves, whether these are day to day 
decisions or relating to serious medical treatment.  This Act has recently been reviewed 
and is now the Mental Capacity Amendment Act ( (MCAA)2019) 
 
The underlying philosophy of the MCA ensures that any decision made, or action taken, 
on behalf of someone who lacks the capacity to make decisions or act for themselves is 
made in their best interests and must always be the least restrictive option. 
 
This policy should be read in conjunction with the Mental Capacity Act 2005 Code of 
practice and the Southend, Essex and Thurrock (SET) Mental Capacity Act and 
Deprivation of Liberty Safeguards policy and Guidance.  These can be accessed below: 
 
Mental Capacity Act 2005 Code of Practice 
 
Important note: 
There is no current guidance for the new mental Capcity Amendment Act (2019) 
this is currently being developed nationally.  This policy will be updated as soon 
as this has been published.  Current guidelines continue until that date. 
 
SET Mental Capacity Act and Deprivation of Liberty Safeguards Policy and 
Guidance 

 
 

2. SCOPE 
This policy aims to ensure that no act or omission by West Essex Clinical 
Commissioning Group (WECCG) as a commissioning organisation puts an adult without 
mental capacity at risk and that robust systems are in place to safeguard and promote 
the rights of adults without capacity in commissioned services. 
 
It applies to all WECCG employees irrespective of their role within the organisation.  In 
particular those who visit patients and their families and carers, and those who are 
responsible for commissioning NHS funded nursing care and NHS continuing 
healthcare. 
 
WECCG will inform other commissioners of care or treatment services about any 
safeguard concerns regarding non-compliance with the MCA where services are 
commissioned in coordination with WECCG. 
 

WECCG will inform the police if it has cause to believe a crime has been committed under 
section 44 of the MCA 2005 (the ill treatment or wilful neglect of an adult who lacks 
capacity). Relevant Legislation, Guidance and Policies 

 The Mental Capacity Amendment Act 2019 

 The Mental Capacity Act: Code of Practice 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/497253/Mental-capacity-act-code-of-practice.pdf
http://www.essexsab.org.uk/media/2269/set-mcadol-guidancejan18-v2.pdf
http://www.essexsab.org.uk/media/2269/set-mcadol-guidancejan18-v2.pdf
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 Deprivation of Liberty Safeguards (DoLS): Code of Practice 

 The Mental Health Act 2003 

 The Human Rights Act 1998 

 The European Convention on Human Rights 

 The Care Standards Act 2003 

 The Children Act 1989 

 Serious Crimes Act 2015 

 SET Mental Capacity Act and Deprivation of Liberty Safeguards Policy and 
Guidance 2018 

 SET Safeguarding Adults Guidance 2019 

 SET Safeguarding Childrens Guidance  

 The Care Act 2014 

 WECCG Deprivation of Liberty policy 2019 

 WECCG Safeguarding Adults Policy 2019 
 

 
3. Duties and responsibilities 

WECCG will ensure that all staff are aware of their responsibilities under the MCAA 
2019 and will ensure that they will operate at all times in accordance with the MCA 2005 
and the accompanying code of practice. 
 
WECCG is statutorily responsible for ensuring that the organisations from which it 
commissions services provide a safe system which safeguards vulnerable children and 
adults, including adults who lack mental capacity. 

 
WECCG will, therefore, ensure it commissions MCA compliant care and will ensure that 
providers meet their statutory responsibilities to the people who are without capacity to 
consent to care and treatment. 
In order to carry out its responsibilities with respect to the Mental Capacity Act WECCG 
will: 

 Identify a named MCA lead and ensure that relevant policy, procedure and 
organisational structures support their role as MCA lead.  
 

 Ensure that all staff employed by WECCG are aware of their responsibilities with 
respect to the MCA and ensure that staff  operate at all times in compliance with the 
act and the accompanying code of practice,  

 

 Ensure that training with regard to the Mental Capacity Act and its effective 
implementation is available for WECCG staff and staff should be updated every 3 
years or when there are changes to the law. 

 

 Develop a clear line of accountability for mental capacity matters, built into internal 
WECCG governance arrangements 

 

 Engage with local Safeguarding Adults Board (SAB) and board sub-groups. 
 

 Work with local agencies to provide  joint strategic leadership on MCA in partnership 
with Local Authorities, provider clinical governance teams and safeguarding leads, 
CQC, and where applicable, the police.  
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 Ensure that provider contracts specify compliance with MCA legislation and that 
commissioned services are supported and contracts monitored for compliance with 
MCA. 

 

 Ensure that learning from cases where mental capacity has been an issue will be 
used to inform future commissioning and practice. 

 

 Ensure that safeguarding and MCA leads work within the local health and social care 
economies to influence local thinking and practice around MCA 

 

 Ensure that best practice around mental capacity is promoted, implemented and 
monitored both within the CCG and within commissioned provider services. 

 
Responsibilities of Providers 
Provider organisations are responsible for:  

 Ensuring compliance with MCA legislation (including DoLS) within and across their 
organisation.  
 

 Ensuring that there is clarity as to who holds corporate responsibility for MCA and 
DoLS functions within the organisation, and that appropriate governance and 
safeguarding systems are in place to deliver best practice.  
 

 Providing assurance to WECCGs that responsibilities with respect to MCA are being 
safely discharged. 

 
WECCG will oversee these responsibilities. 

 
 
 

4. The Guiding principles of the MCAA 2019 

The MCAA 2019 applies to individuals aged 16 and over and sets out five statutory 

principles as below: 

 A person must be assumed to have capacity unless it is established that he/she 

lacks capacity (1(2)).  

 A person is not to be treated as unable to make a decision unless all practicable 

steps to help him/her to do so have been taken without success (1(3)). 

 A person is not to be treated as unable to make a decision merely because 

he/she makes an unwise decision (1(4)). 

 An act done or decision made, under this Act for or on behalf of a person who 

lacks capacity must be done, or made, in his/her best interests (1(5)). 

 Before the act is done, or the decision is made, regard must be had to whether 

the purpose for which it is needed can be as effectively achieved in a way that is 

less restrictive of the person’s rights and freedom of action (1(6)). 

 

There are a number of reasons why people may question a person’s capacity to make a 

specific decision: 
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 The person has been diagnosed with an impairment or disturbance that affects the 

way in which their mind or brain works and it has already been shown that they lack 

capacity to make other decisions in their life. 

 The person’s behaviour or circumstances cast doubt as to whether they have 

capacity to make a decision. 

 Somebody else says that they are concerned about the person’s capacity. 

 

MCAA 2019 section 2(3)) specifies that: 

A lack of capacity cannot be established merely by reference to— (a) a person’s age or 

appearance, or (b) a condition of his, or an aspect of his behaviour, which might lead others 

to make unjustified assumptions about his/her capacity. 

A 2 stage diagnostic test should be used when determining if a person lacks capacity: 

I. Does the person have an impairment of the mind or brain, or is there some sort of 

disturbance affecting the way their mind or brain works? 

II. If so, does that impairment or disturbance mean that the person is unable to make 

the decision in question at the time it needs to be made? 

Once the diagnostic test establishes that a person lacks capacity a 4 stage functional test is 

undertaken to assess a person’s ability to make the decision for themselves.  It is more 

than likely than not that a person will be unable to make a decision if they cannot do one or 

more of the following stages: 

I. Understand the information about the decision  (ensuring this is provided in the most 

accessible way relevant to that individual) 

II. Retain that information in their mind (this does not have to be for a long period of 

time) 

III. Use or weigh that information as part of the decision-making process  

IV. Communicate their decision (by talking, sign language, writing or any other means) 

The burden of proof is on the assessor to provide evidence that the person does not meet 

any of the functions above and to prove that the person lacks mental capacity, if this is the 

case. 

At times individuals may struggle to make decisions because of a number of factors 

unrelated to any impairment or disturbance that they may or may not suffer.  These factors 

will be: 

 Pressure , coercion, duress (Serious Crime Act 2015) 

 Lack of sufficient information 

 Information in an inaccessible format. 

In this situation, assessors should ensure adjustments and support are offered to ensure 

that the person is enabled to make their own decision. 
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On occasions an individual may refuse to engage in an assessment of their mental capacity 

to make a specific decision.  When this occurs all efforts should be made to establish a 

rapport with the person to seek their engagement, and to explain the consequences of not 

making the relevant decision.  Where this occurs the individual concerned must be informed 

that the professional will determine the individual’s ability to make a specific decision on the 

balance of probability, taking into account the information they already have about the 

individual their cognitive abilities, diagnosis and presentation. 

 

The mental capacity assessment form should always be used when assessing mental 

capacity and can be accessed via the following link: 

Access to Mental Capacity Assessment Form 

 

5. Best Interest Decision Making. 

Once established that an individual lacks mental capacity to make a specific decision, a 

decision falls to the best interest decision maker.  This decision can only be made once 

all steps have been taken to understand what the individual would have wanted if they 

had capacity.  This can be established through talking with a person’s family and friends 

and other health professionals. 

 

When important decisions are to be made, such as change of medical treatment, place 

of residence, consenting to medical treatment or completing a Do not Attempt to 

Resuscitate (DNAR) the best interest decision process should be recorded.  This can be 

completed on the form which can be accessed below: 

 

Access to the Best Interest Decision Form 

Day to day decisions such as which meal to choose, will usually involve a brief verbal 

assessment and can be recorded in the individual care plan. 

 

In emergency situations it will almost always be in the best interest of an individual who 

lacks mental capacity, to give urgent medical treatment, except where there is a current 

advance decision to refuse treatment in place (which is valid and applies to the 

treatment in question) or a DNAR if relevant. 

 

6. Reviewing mental capacity assessments. 

People can improve their decision making capabilities and it is therefore essential to 

ensure a regular review occurs for each individual person.  Mental capacity should 

always be reviewed: 

 Whenever a care plan is being developed or reviewed 

 At other relevant stages of the care planning process, and 

 As particular decisions need to be made. 

http://www.essexsab.org.uk/professionals/mental-capacity-act-and-deprivation-of-liberty-safeguards/
http://www.essexsab.org.uk/professionals/mental-capacity-act-and-deprivation-of-liberty-safeguards/
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This ensures that the provision of care/support and/or treatment is carried out on a lawful 

basis. 

If the individual’s condition does not change and the original mental capacity assessment 

recorded on the form remains valid and applicable to the same decision, the care plan 

should reflect this. 

 

7. Accountability  
The Director of Nursing and Quality is the named Executive Lead to provide board 

leadership of adult safeguarding issues and the Mental Capacity Act within WECCG.  

This responsibility is reflected within their portfolio and job description, and is clearly 

identified within the organisation and on external communications.   

 

 

8. Policy Review. 

The Mental Capacity Act Policy will be reviewed 3 yearly, and in accordance with the 
following on an “as and when required” basis: 

 

 Legislative changes 

 Good practice guidance 

 Case law 

 Serious Incidents 

 Safeguarding Adults Reviews, (where applicable) 

 Changes to organisational infrastructure 
 

 

 


