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Change History: 

Version Date Reviewer(s) Revision Description 

V1.0 April 2017 Louise Thomas Adapted for use as the Shared 
Service Policy. 

1.1 June 2019 Louise Thomas Removal of reference to BCCG 
and LCCG 

1.2 Oct 2019 Natashia Smith Addition of a Confidentiality 
Agreement Template 

Addition to managers 
responsibility ‘act within 
procurement rules/requirements’ 
and training confirmation 
responsibilities. Equality Impact 
Assessment updated. 

1.3 April 2021 Natashia Smith Update HMRC rules including: 

Status Determination process 

Appeal process 

 
Implementation Plan: 

Development and 
Consultation 

Adapted from the 4 existing CCG policies developed in 
conjunction with, and  ratified by, the relevant committees of the 
Hertfordshire, Bedfordshire and Luton CCGs. 

Dissemination This policy will communicate to staff representatives.  It will be 
communicated electronically to all staff and managers and will 
be published on the CCG’s intranet. 

Training There are no specific training requirements in order to 
implement this policy. However, managers will be able to access 
advice from the HR Department on the implementation and 
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interpretation of this policy. 

Monitoring The HR and ODL Shared Service proactively reports to 
managers all agency and interim use and compliance with the 
policy. 

Review Every 2 years 

Equality and 
Diversity  

17/05/2017 - Equality Impact Assessment 

28/04/2021 - A revised or new Equality Impact has not been 
undertaken for this proposed extension or amendments to the 
attached policy. This position has been taken on all policies 
across Herts Valley, West Essex and, East and North Herts 
CCGs as the organisations transition into an ICS entity for 1st 
April 2022. During this period a complete revision of all policies 
will be undertaken to: ensure they comply with new 
commissioning and statutory arrangements; are fit for purpose at 
both a strategic and locality level; and, encompass a new way of 
working across the health and care sectors. This approach is 
considered proportionate, when considered alongside other 
factors, to support meeting the requirements of the Public Sector 
Equality Duty under the Equality Act 2010. 

 

 

Document Status: 

 

This is a controlled document.  Whilst this document may be printed, the electronic 
version posted on the intranet is the controlled copy.  Any printed copies of this 
document are not controlled.  Do you really need to print this document? 
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1.0  Introduction  
 
1.1  NHS East and North Hertfordshire, NHS Herts Valleys, and NHS West Essex 

Clinical Commissioning Groups (respectively referred to as ‘the CCG’), recognises 
that the use of temporary workers may be required to cover vacancies, projects or 
other urgent needs in order to sustain high standards of performance, or to provide 
skills not readily available from within the CCG’s workforce.  However, it is the 
CCG’s position that temporary workers should not be used as a long term solution.  

 
1.2 Managers should consider alternative options before using temporary workers, for 

example: 

 whether the use of temporary workers is essential in the circumstances in 
meeting service needs/statutory requirements; 

 whether fixed term contracts/acting up/secondments could be considered; 

 whether work can be allocated to other staff temporarily to meet short term 
needs; and 

 whether there is budget provision available.  
 
1.3 All requests for agency workers and interims, including independent contractors, 

should be made via the Authority to Engage (ATE) Form (Appendix 2) and following 
the agreed process at section 6 of this policy.  

 
 
2.0  Scope  
 
2.1  This policy applies to all CCG staff members, including Governing Body Members 

and Practice Representatives , whether permanent, temporary or contracted-in 
(either as an individual or through a third party supplier).   

 
 
3.0 Definitions  
 
3.1  Agency workers refers to workers paid directly by an employment agency, where the 

CCG is invoiced by the employment agency and enters into a contract with the 
agency rather than the worker.  

 
3.2 Interims or independent contractors refers to self-employed workers engaged by the 

CCG to undertake work for which they directly invoice the CCG. 
 

3.3 IR35 or off payroll working refers to tax rules which apply to people who through a 
Personal Services Company (PSC) or other intermediary.  Changes to IR35 rules 
means that those workers who are not on a payroll (either the CCG’s or an agencies) 
and therefore do not pay employment taxes but are considered an employee for tax 
purposes must now pay employment taxes in a similar way to employees.  It is a 
HMRC requirement that these individuals are paid via  the CCG payroll  agency or 
agency umbrella company’s payroll to achieve this. 
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4.0 Policy Statement  
 
4.1 This policy has been developed to strengthen and bring together existing protocols 

and guidance on the use of agency and interim workers.   
 
4.2 The CCG’s policy is to encourage where possible that agency workers are used only 

from employment agencies procured via a NHS Improvement (NHSI) approved 
agency framework. The frameworks provide assurance that the agencies have 
undergone the appropriate pre-employment checks, in line with the NHS Employers 
employment standard checks. A copy of the most up-to-date NHS Employers 
Employment Check Standards can be downloaded from the NHS Employers website 
www.nhsemployers.org .   

 
4.3 NHSI has published rules for NHS provider trusts, which state that only agency 

workers via approved frameworks can be used and that framework rates and NHSI 
rate caps must be adhered to.  The NHSI rules act as best practice guidance for 
CCGs.   

 
4.4 Her Majesty’s Revenue and Customs (HMRC) has published rules on off payroll 

interim use in the public sector, known as IR35.   
 
4.5  NHS England (NHSE) has also set out a number of rules for CCGs in relation to 

interim/agency use.   
 
4.6 This policy is designed to ensure compliance with the above rules and guidance.  

The CCG will therefore: 

 Encourage where possible the use of agencies that are on an NHSI approved 
framework only; 

 Encourage where possible the use of agency workers paid at or lower than the 
NHSI and/or NHSE capped wage rates and approved framework rates;  

 Ban the use of interims who fall under the scope of IR35 rules from being paid off 
payroll, ensuring that these interims are paid via payroll and that they are taxed 
as employees for tax purposes; 

 Interims and agency workers should not be engaged for periods of more than 6 
months; and 

 Obtain advance approval from NHSE before engaging an agency/interim worker 
if any of the following apply: 

o at a cost of £600+ per day (excluding VAT and expenses, but including 
agency costs); 

o for more than 6 months; 
o in a role of significant influence (eg Board/Governing Body level). 

 
4.7 It is the CCG’s policy to comply with the NHSI guidance where possible and to 

comply in all cases with the rules published by HMRC and NHSE. 

http://www.nhsemployers.org/
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5.0  Responsibilities 
 
5.1 CCG Executive is responsible for considering all requests to use agency/interim 

workers and ensuring compliance with this policy, legislation and national rules.  The 
Executive will monitor agency and interim spend and ensure value for money is 
achieved. 

  
5.2 HR and ODL is responsible for reviewing and updating this policy to ensure 

compliance with national/legal requirements and best practice guidelines and 
providing advice and support to managers in consistently applying this policy.  The 
HR and ODL Shared Service will report periodically on agency and interim use to the 
relevant committee/s in conjunction with Finance teams, sign off agency/interim 
requests and support managers in developing robust workforce plans to minimise 
agency/interim spend. 

 
5.3 Accountable Officer/Chief Executive –has ultimate responsibility for ensuring that 

mechanisms are in place for the overall implementation, monitoring and revision of 
policy. 

 
5.4 Line Managers are responsible for implementation of the policy within their own 

spheres of control and must ensure that: 
 

 spend on agency and interim staffing is kept minimal and managed in line with 
available budget;  

 the use of agency/interims is appropriate, necessary and follows the correct 
protocols to obtain authorisation in advance of using agency/interim workers 

 ensure that use of agency workers/interims complies with the CCG’s policy 
position on agency and interim use and national/legal requirements/best 
practice;  

 arrangements are in place for local induction of agency/interim workers;  

 performance or conduct issues relating to agency/interim workers are addressed 
appropriately and in a timely manner;  

 health and safety and information governance considerations are fully addressed 
in line with the relevant policies and legislation; 

 compliance with the procurement rules as set out in the Detailed Financial 
Policies/Standing Financial Instructions; 

 time sheets and invoices are authorised in a timely manner and anomalies 
flagged immediately; and 

 robust plans are developed to avoid the use or continued use of agency/interim 
workers; 

 act within procurement rules/requirements. 
 
5.5 The Finance Department is responsible for sharing with HR and management 

details of agency spend and use, signing off agency/interim requests and 
communicating rules such as the Detailed Financial Policies/Standing Financial 
Instructions.  
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6.0 Procedure 
 
6.1 Identify Need for Agency/Interim 
 

The manager should identify the need for an agency/interim worker and explore all 
alternatives to avoid incurring these costs, for example, by advertising 
internally/externally a fixed term contract, secondment or acting up or temporarily 
reallocating work.   
 

6.2 Identifying Agency/Interim Workers 
 

Managers must obtain authority to engage an agency/interim worker via the Authority 
to Engage Agency/Interim (ATE) process prior to entering any agreement with an 
agency/agency worker or interim. However, managers can scope options in advance 
up to the point of entering any agreement, in order that full details are known when 
the ATE process is commenced. 
 

6.3 Approved Agency Frameworks 
 
Where managers decide to use an agency, they should use an agency on one of the 
NHSI approved frameworks to ensure that the agency is carrying out pre-
employment checks in accordance with the NHS Employment Check standards: 
http://www.nhsemployers.org/your-workforce/recruit/employment-checks/nhs-
employment-check-standards and to ensure good use of public money as the 
framework rates provide some assurance in this regard.  The NHSI approved 
frameworks are currently: 
 

 Crown Commercial Services: RM971 Non-Medical Non-Clinical  

 Crown Commercial Services: RM1570 Locum Doctors (including Locum GPs)  

 Crown Commercial Services: RM3711 Multidisciplinary Temporary Healthcare 
Personnel  

 Crown Commercial Services: RM970 Agency Nurses and Social Care Workers  

 Crown Commercial Services: RM959 Allied Health Professionals, and Health 
Science and Emergency Services staff  

 HealthTrust Europe: Total Workforce Solutions 2016 (Lots 3a, 3b, 3c and 4)  

 NHS Collaborative Procurement Partnership: National framework agreement for 
the supply of clinical staff.  

 
This list is updated from time to time at: 
https://improvement.nhs.uk/resources/reducing-expenditure-on-nhs-agency-staff-
rules-and-price-caps/#frameworks  

 
6.4 Agency Rates 

 
Managers should instruct agencies that they are procuring under the appropriate 
framework and to apply the framework rates. 
 

http://www.nhsemployers.org/your-workforce/recruit/employment-checks/nhs-employment-check-standards
http://www.nhsemployers.org/your-workforce/recruit/employment-checks/nhs-employment-check-standards
https://improvement.nhs.uk/resources/reducing-expenditure-on-nhs-agency-staff-rules-and-price-caps/#frameworks
https://improvement.nhs.uk/resources/reducing-expenditure-on-nhs-agency-staff-rules-and-price-caps/#frameworks
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Whilst the NHSI rules only act as guidance for CCGs, managers should aim to meet 
the NHSI rate caps to help assure the CCG with regards good use of public money.  
The current NHSI rate caps are set out here: 
https://improvement.nhs.uk/resources/reducing-expenditure-on-nhs-agency-staff-
rules-and-price-caps/  

 
6.5 NHS England Rules 

 
Advance approval from NHS England is required before engaging an 
agency/interim/off payroll worker in the circumstances described at 4.6. 
 
Approval from the relevant NHS England Director of Commissioning Operations and 
Director of Finance is required for agency workers costing from £600 up to £800.  
Where costs are £800 per day or above, additional approval is required from 
Regional Directors of Finance.  Where costs are £900 per day or more, additional 
approval is required from the NHS England Commercial Executive Group. 
 
Approval from the Director of Commissioning Operations and their Director of 
Finance is required for expenditure below £600 per day but greater than 6 months in 
duration or covering areas of significant influence.   
 
The above rules are compulsory for CCGs and managers must therefore complete 
the required business cases and ensure compliance in all circumstances. 

 
6.6 Off Payroll Working and IR35 Compliance 
  

IR35 otherwise known as Intermediaries legislation is tax legislation aimed to clamp 
down on ‘disguised employment’. The Government believe that many limited 
company professionals are, in fact, ‘disguised employees’, who provided services to 
their clients in the same fashion as normal employees. 

 Inside/Outside 

In short, IR35 status indicates if an individual considered as  a genuine contractor 
(outside) or an employee for tax purposes (inside). The term reflects whether you are 
operating within the legislation’s scope or not. 
There are a large number of factors to consider when reviewing the contractor’s 

employment status a few are shown below. HMRC asks: would the individual be an 

employee were it not for the existence of the intermediary or (the limited company)? 

 Control – is the contractor under the direct control and supervision of the client? 

 Substitution – is the contractor permitted to provide a substitute if they are unable 

to work? 

 

Alongside these and other factors, the actual way you perform your contract duties should 

also demonstrate if you are a ‘disguised employee’. 

 

https://improvement.nhs.uk/resources/reducing-expenditure-on-nhs-agency-staff-rules-and-price-caps/
https://improvement.nhs.uk/resources/reducing-expenditure-on-nhs-agency-staff-rules-and-price-caps/
https://www.qdoscontractor.com/ir35
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From 6 April 2021 the new off-payroll working rules will apply to both Public & Private 
Sector.  

  
The rules apply where the client (CCG) sources such off payroll workers via 
recruitment agencies and other third parties. This will apply even where other parties 
sit between the end-user and the worker’s PSC (Personal Service Company) in the 
labour supply chain. 
 
In all cases the Client will need to provide a Status Determination Statement (SDS) 
see (appendix 1) for each PSC worker and provide this to both the agency/third 
party and the worker, including the reasons for reaching that determination. 
 
The CCG must take reasonable care to consider status and to pass that “status 

determination” and the reasons for it to the worker, agency or third party they contract 

with. Failure to do so will result in the worker’s tax and National Insurance 

contributions becoming the responsibility of the CCG. 

Detailed records of your employment status determinations, including the reasons for 

the determination and fees paid must be kept in HR (Centrally). There is also a need 

for ongoing review (minimum 6 monthly) on longer term engagements. 

 
Therefore all “contract assignments” (With the exceptions of those covering 
CCG employed roles) must undergo an assessment/HMRC Employment Status 
Service tool to determine whether the worker is considered in/out scope for tax 
purpose,However, in all cases the SDS must be sent Agency and worker for the 
avoidance of doubt. 
 
https://www.tax.service.gov.uk/check-employment-status-for-tax/setup  
The CCG manager completing the tool will need to answer a number of detailed 
questions around the relationship between the worker and the CCG in order to 
complete the tool: see (appendix 2): 
 the worker’s responsibilities; 
 who decides what work needs doing; 
 who decides when, where and how the work’s done; 
 how the worker will be paid; and 
 if the engagement includes any benefits or reimbursement for expenses. 
 
Managers must complete the tool and cannot delegate this responsibility to the 
agency, interim worker or others.  It is critical that answers are honest and if in doubt, 
it is advised that advice and clarification is sought, because HMRC will not stand by 
the determination derived through the tool if inaccurate, contrived or misleading 
information is provided.  This would be treated as evidence of deliberate non-
compliance with associated higher penalties to the CCG.   
The manager completing the tool the Line Manager must : 

 Download the assessment/HMRC Employment Status Service tool and save it 
as a document, attaching this to the Authority to Request form (Appendix 2).  

https://www.tax.service.gov.uk/check-employment-status-for-tax/setup
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 Where an “out of scope” outcome has been achieved, this will be checked with 
Edward James (Associate Director (Financial Services) NHS East and North 
Herts CCG: edward.james3@nhs.net) The form must be downloaded and 
saved so that evidence of the decision can be held centrally by the CCG..  

 The HMRC Outcome Status and the Authority to Request form will then be 
sent by the Line Manager to HR (email address - ccg.hradvisory@nhs.net)  for 
storing safely against the interim workers details, with any other supporting 
documents or emails and be fully ready for audit, so a request be made.  

 The outcome from the HMRC Employment Status Service tool should be 
shared with the agent/candidate in the shape of the SDS (see appendix 1), 
who can appeal against the outcome. For further detail against appeals and to 
ensure this information is up-to-date - please refer to the HMRC website 
referred to above and Edward James (edward.james3@nhs.net). 

 
Managers must take reasonable care when making a determination about the 
employment status of a worker. Failure to do so will result in the worker’s tax 
and National Insurance contributions becoming the CCG’s responsibility. 
 
 

6.7 Agency Workers In Scope of the IR35 Intermediaries Legislation  
 
If off-payroll working rules apply and the worker is paid by an agency, the manager 
must tell the agency that it has been determined that the off-payroll working reforms 
should be applied to the contract with this worker. It is also essential that the SDS is 
also sent to the contractor (Worker) The agency will be required to calculate and pay 
the tax and National Insurance Contributions (NICs) and report and pay the 
deductions to HMRC.  Proof of this (eg in the form of an email to the agency and 
worker) should be attached to the ATE form. 
 

 
6.8 Interims/Independent Contractors In Scope of the IR35 Intermediaries 

Legislation  
 

For all payments made on or after 6 April 2017, if off-payroll working rules apply to 
someone paid directly by the CCG, the CCG will need to: 

 calculate the deemed direct payment in respect of the worker’s services; 

 deduct tax and NICs; 

 report and pay those deductions over to HMRC; and 

 pay the company’s invoice after accounting for tax and NICs deductions. VAT 
may also be payable if the company is VAT-registered. 

 
This means that workers must be put on to the CCG’s payroll.  Managers should 
discuss with their HR Business Partner how to go about doing this and assess any 
risks and mitigation of these in relation to equal pay and ensuring equal opportunity 
in line with the recruitment and selection policy. The potential options include: 

 Issuing a fixed term contract on Agenda for Change pay rates and directly 

employing the individual; or  

mailto:edward.james3@nhs.net
mailto:ccg.hradvisory@nhs.net
mailto:edward.james3@nhs.net
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 Engaging the individual via an employment agency or umbrella company, 

provided that the individual is on that company’s payroll and they are paying taxes 

via PAYE; or 

 Registering the individual on ESR and paying their invoices via the CCG’s payroll 
(please see Section 6 below for details on how to do this). 

 
Interims/independent contractors should only be placed on the payroll without 
advertising the opportunity for normally up to 3 months.  If it is envisaged that a 
longer engagement is required, the opportunity should normally be advertised in the 
normal way, ideally in advance of engaging a worker, however, if there is an urgent 
business need to engage a worker, they may be placed on the payroll for up to 3 
months and the opportunity advertised in the normal way during this time.   

 
6.9 Authority to Engage (ATE) Process 
  

 The ATE form at Appendix 6 must be completed to engage agency workers, interims, 
or independent contractors.  This process is distinct from the authority to recruit 
substantive staff, which follows a separate process.  An overview of the ATE process 
is set out in section 6.9  and the preceding steps set out above must have been 
complied with.   
 
Retrospective agency and interim requests will not be permitted.  Any such instances 
or failure to follow this procedure will be reported immediately to the Director of 
Finance/Chief Financial Officer and Chief Executive/Accountable Officer. 
 

6.10 Pre-employment Checks   
  

For authorised requests to engage an agency worker/interim, the manager should 
ensure compliance with the NHS Employment Check standards: 
http://www.nhsemployers.org/your-workforce/recruit/employment-checks/nhs-
employment-check-standards .   
 
Where an agency is employing a worker, the manager should formally require the 
agency to comply with these rules.  Agencies procured via an NHSI approved 
framework are required to follow these rules under the terms of the framework and 
are audited to ensure compliance. 
 
Where an off payroll interim not under scope of the IR35 intermediaries legislation is 
being engaged, the manager should discuss with their HR Business Partner how 
best to ensure compliance with the NHS Employment Check standards. 
 
The agency/interim worker must not start work without confirmation that the 
employment checks are complete.  
 
Confirmation must be received that all relevant mandatory training inclusive of 
information governance has been completed from the agency and/or additionally 
completed via the CCG (In line with CCG local procedures). If in addition to the 
standard training the role deals with highly sensitive and confidential information the 

http://www.nhsemployers.org/your-workforce/recruit/employment-checks/nhs-employment-check-standards
http://www.nhsemployers.org/your-workforce/recruit/employment-checks/nhs-employment-check-standards
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manager may request that the worker completes a confidentiality agreement; 
template available in appendix 6. 
 
The NHS Employment Check standards will be complied with in all cases prior to any 
worker being placed on the CCG’s payroll. 

 
 

6.11 Client led status disagreement process (Appeal) 

The worker can appeal against the CCG’s status determination at any time, as long as the 
the CCG receives the representations for your appeal before the final payment is made in 
relation to the engagement. Written appeals should be made to the manager responsible for 
the engagement clearly setting out the reasons why the worker or deemed employer 
disagrees with the CCG’s determination, which could include why:  

 the original conclusion is incorrect for the whole period of your engagement; or 
 the contractual terms and/or working practices have changed over time. 

A panel of two CCG representatives (Management side and subject matter specialist) will; 

 

 consider the reasons for disagreeing given to you by the worker or agency paying 

their intermediary 

 decide whether to maintain the determination if you feel it is correct and give reasons 

why - or provide a new the determination because you feel it was wrong 

 keep a record of your determinations and the reasons for them, as well as records of 

representations made to you 

 Tell the worker if the determination has not changed. 

 Tell the fee-payer and the worker if the determination has changed. 

 The panel will respond within 45 days of receipt of the representations, otherwise it will be 
treated as the fee payer. If the panel is of the view that the original conclusion was correct, it 
must provide the end user (or deemed employer) with the reasons for deciding that the 
original conclusion was correct.  
 
If the end-user (CCG) determines that the initial conclusion was incorrect, it must issue a 
new status determination statement to worker and the deemed employer. 
 

The CCG must provide a response within 45 days of receiving notification that the 
worker or agency disagrees with the employment status determination. During this 
time the CCG will continue to apply the rules in line with the original determination. 
 
Failure to respond within 45 days will result in the worker’s tax and National 
Insurance contributions becoming the CCG’s responsibility. 
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Requesting 
Manager 

•Identifies 
temporary 
staffing need 

•Explores all 
possible 
alternatives to 
agency use 

•Checks 
framework, 
framework and 
NHSI rates 

•Completes ATE 
Form 

•Completes 
HMRC ESS Tool 
if proposing to 
use off payroll 
worker 

•Sends ATE form 
to Director 

Director 

•Checks ATE 
form 

•Decides 
whether to 
approve 

•Informs 
Requesting 
Manager of 
decision 

•If approved to 
use agency/ 
interim, sends 
form to HR 
Business 
Partner 

HR Business 
Partner 

•Checks ATE 
form 

•Advises 
manager on 
employment 
implications 

•Advises on 
workforce plans 
to minimise 
agency/interim 
use 

•Decides 
whether to 
approve 

•If approved, 
sends form to 
Management 
Accountant  

Management 
Accountant 

•Confirms if 
budget 
available 

•Confirms if 
budget status 
information on 
ATE Form is 
correct 

•Logs form 

•Sends form to 
Executive group 
if approved 

Executive 

•Checks details 
on form 

•Decides 
whether to 
approve 

•Logs decision 

•Informs 
Requesting 
Manager of 
decision 

•Advises 
manager to 
seek NHS 
England 
approval as 
required. 

6.9 ATE Process 
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6.12  Procedure for Paying Invoices Via the CCG’s Payroll (ESR) 
 
 

GPs/Contractor 

1. GPs/contractors to be reminded, DO NOT send invoices to SBS. Invoices to be sent 

(electronic submission is recommended) to the appropriate CCG manager for 

authorisation, taking into consideration the payroll timetable. Having checked the 

invoice the manager will approve by way of email to FS at enhertsccg.IR35@.nhs.net 

and attach the invoice. The email to FS should include the GP/contractor’s name and 

invoice number in the Subject line and approval confirmation in the body of the email. 

 

At all times invoices should be approved promptly to meet the payroll deadlines. 

NB:Invoice authorisation is based on a manager’s ISFE authorisation limit and 

managers should only approve invoices up to the value of their existing ISFE limit. 

Finance can provide confirmation of authorisation limits if required.  

 

2. Upon receipt of invoice FS will  

 Verify the invoice signatory 

 calculate the ER’s NIC based on the net value of the invoice 

 indicate if the VAT is recoverable/non-recoverable, where applicable 

and complete the Finance proforma accordingly.  

 

3. Upon completion FS will email the invoice and Finance proforma to: 

payroll at ccggeneral.enh-tr@nhs.net  

cc to CCG manager   

cc proforma to the GP/contractor for their records 

 

Payroll will only process invoices where the Finance proforma has been “checked” by 

designated officers within Financial Services. 

 

4. Payment will be made in line with the payroll timetable. 

 

5. Any invoice queries should be addressed to the authorising manager in the first 

instance.  

 

mailto:IR35@.nhs
mailto:ccggeneral.enh-tr@nhs.net


 

  

Policy Title V1.3 
Hertfordshire and West Essex Clinical Commissioning Groups 

 
Page 16 of 27 

                                                                        

 
For workers deemed out of scope the normal invoice process applies. 
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Appendix 1:  

Status Determination Statement (SDS) Template 

Dear [                       ] 
 
Status determination for IR35 purposes 
 
For the purposes of your ongoing role as [details of individual's role] / the project you 
are working on for us from [date] until [date] ], we made the following determination of 
your status on [date]. 
 
We have assessed that, for tax purposes, your engagement with us falls "outside 
IR35". In other words, we have decided that you are an independent, self-employed 
contractor and we will pay your fees in full, without deducting tax and national 
insurance contributions (NICs) from payments made to you. 
 
OR 
 
We have assessed that, for tax purposes, your engagement with us falls "inside IR35". 
In other words, we have decided that you would have employee status if engaged 
directly by us, meaning that we are responsible for deducting tax and national 
insurance contributions (NICs) from payments we make to you and paying these 
deductions to HM Revenue & Customs (HMRC).  
 
Reasons for this status determination 
 
We reached this determination using HM Revenue & Customs' (HMRC's) online CEST 
tool at www.gov.uk/guidance/check-employment-status-for-tax. In particular, please 
note the following results from this determination: 

 [Set out here any particular outcomes that you would like to highlight or that 
would help to explain the results to the individual. See appendix 2 examples of 
some of the issues that CEST may have identified.] 

A copy of the report that we generated via the CEST tool is attached for your records. 
HMRC has said that it "will stand by this result as long as it reflects the actual or 
expected working practices". 
 
If you disagree with this status determination 
 
You can appeal against our status determination at any time, as long as we receive 
the representations for your appeal before the final payment is made in relation to your 
engagement. Your written appeal should set out clearly the reasons why you disagree 
with our determination, which could include why you believe that:  

 our original conclusion is incorrect for the whole period of your engagement; or 
 the contractual terms and/or working practices have changed over time. 

If you wish to appeal, please do so in writing to [me/name of individual]. 

https://www.gov.uk/guidance/check-employment-status-for-tax
http://www.xperthr.co.uk/policies-and-documents/ir35-status-determination-statement-via-cest-tool/165771/
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We will consider your appeal and contact you if we have any queries, or need 
clarification, about your representations. We will respond within 45 days of receipt of 
your appeal. 
 
Queries or concerns 
 
If you have any queries or concerns, please do not hesitate to contact [me/name of 
individual HR department]./].  
Yours sincerely 
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Appendix 2:  How we decide employment status 
 
A person’s tax and national insurance contributions liabilities are determined in accordance 

with the person’s employment status. An employee is a person who works under a “contract of 

service” also referred to sometimes as a contract of employment. A person who works under a 

“contract for service” is self-employed. 

HMRC legislation does not define “contract of services” and we have to seek guidance from 

the employment status case law handed down by the Courts over the years. The Courts have 

identified factors that help to determine if a particular contract amounts to employment or self-

employment. A contract does not have to be in writing. It can be written, oral, implied or a 

combination of all three. 

Relevant factors include 

 Whether there is an ultimate right of control on the part of the engager over what tasks 

have to be done, where the service have to be performed, when they have to be 

performed and how they have to be performed. 

 Whether personal service is required. 

 Whether the worker has the right to provide a substitute or engage helpers. 

 Who has to provide equipment and/or materials. 

 Whether the worker has a real risk of financial loss. 

Whether the worker has the opportunity to profit from sound management for example 

by reducing overheads and organising work effectively. 

 The basis of payment. 

 Whether there are “employee type” benefits for example, sick pay, pensions, holiday 

pay etc. 

 Whether the worker works exclusively for the engager. 

 Whether the worker is part and parcel of the engager’s business or organisation. 

 Whether there is a right of dismissal by giving notice of a specific length. 

 Factors personal to the worker for example, number of engagements and business 

organisation. 

 The intention of the engager and the worker as regards employment status.  

When all the facts have been established the approach endorsed by the courts is to 
stand back and look at the picture as a whole. It can then be seen whether the overall 
effect is that of a person in business on his/her own account or a person as an 
employee in somebody else’s business. 
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Appendix 3 Upholding Appeal Outcome Letter Template 
 
Dear [ ] 
 
Your appeal against status determination for IR35 purposes 
 
I refer to your appeal against our determination of your status for the purposes of [your 
ongoing role as [details of individual's role] / the project you are working on for us from 
[date] until [date]. 
 
In our original status determination of [date], we assessed that, for tax purposes, your 
engagement with us falls "inside IR35". In other words, we decided that you would 
have employee status if engaged directly by [name of organisation], meaning that we 
would be responsible for deducting tax and national insurance contributions (NICs) 
from payments we make to you and paying these deductions to HM Revenue & 
Customs (HMRC). 
 
Decision to uphold your appeal 
 
We have considered your representations and reached an alternative determination 
using HMRC's online CEST tool at www.gov.uk/guidance/check-employment-status-
for-tax. 
We have now reassessed that, for tax purposes, your engagement with us falls 
"outside IR35". In other words, we have decided that you are in fact an independent, 
self-employed contractor and we will pay your fees in full, without deducting tax and 
national insurance contributions (NICs) from payments made to you. 
 
In particular, please note the following results from this alternative determination: 

 [Set out here any particular outcomes that you would like to highlight or that 
would help to explain the new results to the individual. See appendix 2 for 
examples of some of the issues that CEST may have identified.] 

A copy of the report that we generated on [date] via the CEST tool is attached for your 
records. HMRC has said that it "will stand by this result as long as it reflects the actual 
or expected working practices".  
 
Queries or concerns 
 
If you have any queries or concerns, please do not hesitate to contact [me/name of 
individual/ HR department].  
 
Yours sincerely 
 
 
 

https://www.gov.uk/guidance/check-employment-status-for-tax
https://www.gov.uk/guidance/check-employment-status-for-tax
file:///C:/Users/SmithN/Desktop/IR35/ir35-letter-allowing-individuals-appeal-against-status-determination.htm%23notes


 

  

Policy Title V1.3 
Hertfordshire and West Essex Clinical Commissioning Groups 

 
Page 21 of 27 

                                                                        

Appendix 4 Rejecting Appeal Outcome Letter Template 

 
Dear [ ] 
 
Your appeal against status determination for IR35 purposes 
 
I refer to your appeal against our determination of your status for the purposes of [your 
ongoing role as [details of individual's role] / the project you are working on for us from 
[date] until [date]. 
 
In our original status determination of [date], we assessed that, for tax purposes, your 
engagement with us falls "inside IR35". 
 
Decision to reject your appeal 
 
We have considered your representations and reached the same determination using 
HM Revenue & Customs' (HMRC's) online CEST tool at www.gov.uk/guidance/check-
employment-status-for-tax. 
 
We maintain our assessment that, for tax purposes, your engagement with us falls 
"inside IR35". In other words, we maintain that you would have employee status if 
engaged directly by us, meaning that we are responsible for deducting tax and 
national insurance contributions (NICs) from payments we make to you and paying 
these deductions to HM Revenue & Customs (HMRC). 
 
In particular, please note the following results from this redetermination: 

 [Set out here any particular outcomes that you would like to highlight or that 
would help to explain the results to the individual. See appendix 2 for examples 
of some of the issues that CEST may have identified.] 

A copy of the report that we generated on [date] via the CEST tool is attached for your 
records. HMRC has said that it "will stand by this result as long as it reflects the actual 
or expected working practices". 
 
Queries or concerns 
If you have any queries or concerns, please do not hesitate to contact [me/name of 
individual/ HR department]. 
 
Yours sincerely 

 

 

 

 

 

https://www.gov.uk/guidance/check-employment-status-for-tax
https://www.gov.uk/guidance/check-employment-status-for-tax
file:///C:/Users/SmithN/Desktop/IR35/ir35-letter-rejecting-individuals-appeal-against-status-determination.htm%23notes
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Appendix 5 
 

 

AUTHORITY TO ENGAGE AGENCY/INTERIM WORKER  
REQUEST FORM 

 

Department: 
 
Budget Code:  
 

Requesting Manager Name: 
 
Job Title: 
 
Tel: 

Current Budget Status:                      
        
       £________ under / over spent (delete as     
       applicable) 

Date of Request: 
 

Start date of proposed engagement: 
 
Proposed end date: 
 

Requested Band: 
 

Band of vacancy/substantive post to be covered: 
 
 

Has the post been job matched?          Yes 
                                                                      No 

What type of worker are you requesting? 
    Agency Worker 
    Independent Contractor                                                                            
    Other (please specify)_______________ _____ 
 

Will they be paid off payroll, i.e. via a Personal 
Service Company (PSC) or other intermediary?                                 
                                                                      Yes 
                                                                      No 

Name of Independent Contractor (if applicable): 
 
 

Name of Proposed Agency (if applicable): 
 

Does IR35 legislation apply according to the 
HMRC Employment Status Service tool? 
(https://www.tax.service.gov.uk/check-
employment-status-for-tax/setup): 
 

Please attach (if applicable): 
    The Employment Status Tool Decision 
    The Employment Status Tool Q&As 
    Proof that you have informed the agency 
    of the Employment Status Decision (eg email) 
 

Name of NHSI Approved Framework: 
 
   

Proposed Rate of Pay (inclusive of agency fees): 

Relevant Framework Price Cap: 
 
 

Relevant NHSI Price Cap: 

Is NHS England approval required, ie for workers: 
       At a cost of £600+ per day 
       For more than 6 months 
       In a role of significant influence 
       Not applicable 
 

 
Please note that if NHS England approval is 
required, this must be obtained following Exec 
approval of the request and prior to engagement. 

How have Standing Financial Instructions been complied with (eg 3 written quotes for completion of a 
project, depending on cost level)? 

 
 

 
 

 

 

 

 
 

 
  

 

https://www.tax.service.gov.uk/check-employment-status-for-tax/setup
https://www.tax.service.gov.uk/check-employment-status-for-tax/setup
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Reason for Request: 
 
 
 
 

What efforts have you made to cover the work without resorting to agency/interim use? (eg through a 
secondment/fixed term contract/acting up)  
 
 

Please set out your recruitment plan and how implementation is progressing, in order that you can 
cease the use of temporary cover at the earliest possibly opportunity (if applicable): 
 
 

Are there any employment or other risks associated with the proposal and how will these be 
mitigated?  (Manager/HR/Finance to complete as appropriate) 
 
 
 
 
This section to be completed by requesting manager  (excluding shadowed sections) 

Cost Centre / 
Budget 

description 

YTD Budget  £ 
Month 8 

YTD Actual £ 
Month 8 

YTD 
Variance 

(Favourable/ 
Adverse)  £ 

Annual Budget  
£ 

Forecast £  Variance (Favourable/ 
Adverse) £ 

       

EST. cost of 
Proposal  

      

Total        

    Total Variance 
(Favourable/Adverse) 

 

     
 

 
Approved by Director?  

 

Yes        

No        
 
 
 

Director Name and Signature: 
 
 
 
 
Date of Decision: 
 
HR Business Partner Name and Signature: 
 
 
 
 
Date of Decision:  
 
Management Accountant Name and Signature: 
 
 
 

 
Approved by HR 
Business Partner? 

 

Yes        

No        

 

For Completion by 
Management Accounts 
– Is there funding in the 
budget & above budget 
information is correct? 

 

Yes        

No        
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Date of Decision:  
 
Executive Name and Signature: 
 
 
 
 
Date of Executive Decision:  
 

 
Approved by 
Executive? 
 
 
 
 
 

 

Yes        

No        
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Appendix 6 
 

Statement of Confidentiality 
 

 
Name of Appointee:                            
 
Title of Post:  
 
Department:   

 
Responsible to:   
 

 
I agree not to disclose any confidential information relating to ………..CCG or in respect of 
which the ……....CCG (“the CCG”) owes an obligation of confidentiality to any third party 
during or after my engagement except in the proper course of my duties whilst engaged as an 
agency worker or as required by law.   
 
The expression "confidential information" shall include: - 
 
Patients' diagnoses, patients' treatments, patients' personal information; all documents and 
other information relating to the CCG’s business and services such as its contractual and 
rental Agreements; the CCG’s personnel records, accounting information and details relating 
to its financial arrangements; and the CCG's computer software, research projects, inventions 
and designs. 
 
I agree not to remove any documents, computer discs or tapes containing any confidential 
information from the CCG’s premises at any time without proper advanced written 
authorisation. I acknowledge that all any electronic or manual records in any format and any 
copies are the CCG’s property. 
 
Upon completion of my engagement (how so ever terminated), I agree to immediately return 
to the CCG all confidential information and any other material what so ever in my possession 
relating to the CCG or its personnel, suppliers, clients or affairs and all other property 
belonging to the CCG. 
 
Finally, I agree to obtain, process and/or use information (that includes information held 
manually, or on a computer system) in a fair and lawful way. 
 
 
Signed: ______________________________ Dated: ______________ 
 
Name (print): __________________________________  
 
 
Witnessed: ____________________________        Dated: ______________ 
             (Senior Manager) 
 
Name (print): __________________________________ 
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Appendix7 
 
Equality Impact Assessment Stage 1 Screening 
 

Title  

 

Agency and Interim Use Policy 

Name of Lead 
Manager/Policy Author 

Natashia Smith 

Description of the policy  

 

NHS East and North Hertfordshire, NHS Herts Valleys, 
and NHS West Essex Clinical Commissioning Groups 
(respectively referred to as ‘the CCG’), recognises that 
the use of temporary workers may be required to cover 
vacancies, projects or other urgent needs in order to 
sustain high standards of performance, or to provide skills 
not readily available from within the CCG’s workforce.  
However, it is the CCG’s position that temporary workers 
should not be used as a long term solution. This policy 
sets out the CCG’s approach to the use of agency and 
interim workers. 

The evidence base (the 

information on which you 

have based your analysis)  

Based on legislative and good practice requirements, 

including NHS England (NHSE) and  Her Majesty’s 
Revenue and Customs (HMRC) rules. 
 

What the evidence shows – 
key facts If there is no 
evidence base use this section 
to explain how you have been 
able to assess equality impact. 

This policy is generic reflecting law and good practice, 
which themselves are based on evidence.  
 

Engagement and 
involvement 

CCG Policy Forum.  
 

Does the policy target a 
particular equality group? 
 

  Yes No 

Age    X 

Disability    X 

Gender re-assignment    X 

Marriage and civil partnership    X 

Pregnancy and maternity    X 

Race including nationality and ethnic 
origin    X 

Religion or belief    X 

Sex    X 

Sexual orientation    X 
 

 

Will the application of the 
policy disproportionately 
affect (either positively or 
negatively) one of the 
equality groups because of 
their equality status? 

  Yes No 

Age   X 

Disability  X 

Gender re-assignment  X 

Marriage and civil partnership  X 

Pregnancy and maternity  X 

Race including nationality and ethnic 
origin  

X 

Religion or belief  X 

Sex  X 

Sexual orientation  X 
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If you have identified disproportionate impact (either positive of negative) provide 
further details/an explanation of the type of impact.  
 
N/A 

 

Action Planning & Monitoring Policy will be reviewed as required by legislative, or other 
relevant, changes.  The effectiveness of the policy will be 
reflected in other reported areas, such as the annual 
workforce equality data report.  

 

Date  October 2019 


